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When to develop a Procurement Probity Plan? 
A procurement probity plan is best used for any procurement of medium+ complexity and size. A procurement probity plan can be implemented without use of a probity advisor/auditor. 
Description of the project
Insert overview of the procurement project. 

Probity principles 
List and outline the probity principles governing this procurement. 

EXAMPLE

Introduction 
In all dealings, the council/s will observe the highest standards of probity. In the context of this procurement, probity is a defensible process which is able to withstand internal and external scrutiny – one which achieves both accountability and transparency, providing tenderers with fair and equitable treatment. The community expects business in the public sector to conducted ethically, displaying honesty, integrity, diligence, trust and respect when dealing with others. 

The key probity fundamentals are:

Compliance with legal and policy requirements 

Compliance with the relevant legislation and council policy is fundamental to probity. 

Use of a competitive process 

A competitive procurement process is used at all times. 

Fairness and impartiality 

Potential suppliers and contractors tendering for works, goods and services are to be treated equally and must have the same opportunity to access information and advice. 

Consistency and transparency of process

Tenderers are to be evaluated in a systematic manner against explicit predetermined evaluation criteria. 

Security and confidentiality 

The processes adopted for receiving and managing tenderer information is to ensure the security and confidentiality of intellectual property and propriety information. 

Identification and declaration of conflict of interest

Any person involved in the tender process is to identify and declare and Conflict of Interest prior to considering undertaking any quote or tender evaluation. 

These fundamental requirements are intended to achieve an equitable, justifiable and sound process accordingly equal opportunity for all the tenderers rather than an approach that is necessary procedurally perfect. 

The process should be applied with common sense, with flexibility in process design where appropriate, so that the task of selecting the best tender in a fair and equitable manner takes priority. 

In the event that an error or omission in the tender process occurs, the council/s should not enter into any immediate communications with tenderer(s) until strategy options have been discussed with the (Manager/Director). Tenderers should be informed of any changes to the process or new factors which may affect their offers.

Decision making process  
Given the value of the procurement, outline what is the approval process to enter into a contract. 
EXAMPLE
Given the value of the procurement council/s will require the approval of their (Position 

of approver to enter into a contract, n accordance with the delegations in place within

the individual council/s. 

Probity tasks and steps
Outline the probity tasks and steps.  

EXAMPLE

The step-by stop tasks in the probity plans below need to be undertaken for transparency and fairness.

Records should be maintaining throughout the process to provide sufficient information to enable audit and independent review functions to be carried out. Departure from established procedures should only be for sound and well-documented reasons. 

Production of documents listed may be necessary to establish that probity was achieved. 

	Task
	Documents
	Policy/Legislation
	Comments
	Completed date

	Ask for conflict of interest declarations
Required at the outset of the tender process, from all the procurement teams and tender evaluation panel members and any external personnel involved in the tender. Remind members of the Local Government Act (1989) requirements and individual council’s policies and codes of conduct. 

Members must also disclose any conflicts of interest arising during the procurement process. 
	
	
	
	

	Obtain confidentiality agreements

Required from all personnel involved in the tender evaluation.
	
	
	
	

	Check budget/grant approval obtained

Assure that sufficient funds for the project have been approved before commencing the project. 
	
	
	
	

	Determine if a probity auditor or advisor is required

Dependent on size and complexity of the procurement. 
	
	
	
	

	Confirm procurement team members’ credentials

Where necessary external expertise is to be engaged to ensure a full range of quantifications, skills and experience is available. 
	
	
	
	

	Settle details of the Probity Plan

Complete any outstanding matters with the Probity Plan – a Probity Plan can be implemented without the use of a probity advisor/auditor. 
	
	
	
	

	Check procurement team members are familiar with and have access to all relevant council policies and operating policies and procedures and section 186 of the Local Government Act (1989)
	
	
	
	

	Ensure that all tenderers will have access to the same information
Significant clarification or further detail is to be provided to all bidders equally by tender addendums prepared by the officer nominated for the specific project. 

Telephone queries are handled only be personnel named in the tender document, file notes are made of conversations, etc. No information should be provided for the benefit, or detriment, of particular parties. 
	
	
	
	

	Set up confidentiality procedures
Confidential information must be protected and only be available to those who need it. 
	
	
	
	

	Set up proprietary information procedures 
If tenderers are required to bid on the basis of matters such as innovation, all ideas they consider proprietary must not be communicated to competitors. The procurement team of the council/s need to establish ground rules to ensure bidders have confidence in the process. 
	
	
	
	

	Brief all staff involved
Confidentiality and security procedures need to be explained to all staff associated with tender. 
	
	
	
	

	Review probity at completion of planning milestone

At this point, the procurement team should check that it has met all of the requirements of the probity plan. 
	
	
	
	

	Settle invitation documents
Invitation to tender documents should be designed to elicit the information necessary for proper assessment of each against the selection criteria.

Settle performance measures and targets and details how the contractors’ performance will be evaluated.

All legal issues, accountability and intellectual property restrictions are to be clearly set out.  

Details evaluation criteria and selection processes, state how late and non-conforming bids will be dealt with and request declarations of any bidder’s conflicts of interest. 

Include transition in and transition out arrangements, if applicable. 
	
	
	
	

	Review probity and completion of TENDER PREPARATION milestone
At this point, the procurement team should check that it has met all of the requirements of the probity plan. 
	
	
	
	

	Set up process for receipt, recording and acknowledging bids
Ensure no bids are read prior to the close of the tender period. 
	
	
	
	

	Check advertising arrangements
Ensure that the tender advertising process is adequate for the specific project. 
	
	
	
	

	Pre-tender briefing meetings
Separate record for each attendee.

Prepare detailed minutes of all significant questions and answers given. Circulate minutes to all registered tenderers and post online councils website. 
	
	
	
	

	Check tenders are received according to Conditions of Tender 
	
	
	
	

	Secure documents
Ensure tenderers information is secure at all times. 
	
	
	
	

	Review probity at completion of TENDER INVITATION STAGE milestone
At this point, the procurement team should check that it has met all of the requirements of the probity plan. 
	
	
	
	

	Notify bidders of any alterations or corrections to tender documentation
Criteria should never be altered to give advantage to any particular party and all bidders should have access to the same information.

If there are changes, allow all bidders the same time and opportunity to re-submit amended bids. 
	
	
	
	

	Assess bids as quickly as possible
	
	
	
	

	Ensure all bids are compared on the same basis
Evaluation criteria are to be followed, and responses assessed against pre-determined criteria.

Detail reasons for the choice of the preferred, and ensure these reasons are clear and defensible. 
	
	
	
	

	Document any post tender negotiations, if applicable 
This is usually on with short listed tenderers only. 
	
	
	
	

	Perform due diligence of sort listed tenderers

This may include corporate information including ownership, litigation, director’s profiles, financial security and past history. 
Referee checking procedures should be substantially the same and confidentially assured. 
	
	
	
	

	Brief procurement team (if appropriate) 
Draft report for procurement team. 

Ensure that the procurement team are apprised of likely outcomes and ensure that this process complies with arrangements for confidentiality and security. 
	
	
	
	

	Review probity completion of EVALUATION milestone
At this point the procurement team should check that they have met all of the requirements of the probity plan. 
	
	
	
	

	Prepare tender approval report for council to consider
Prepare justification report consistent with the reasons for selection and non-acceptance of bids. 
Confidential tender information and evaluation details to be reported to Council ‘in-confidence’. 
	
	
	
	

	Review probity when COUNCIL Tender approval report has been prepared

Review process from a probity perspective. Obtain probity report from probity advisor if one has been engaged. 
	
	
	
	

	Council’s choose a tender
	
	
	
	

	Notify the successful tenderer
This should be accepted subject to contract. 
	
	
	
	

	Notify unsuccessful tenderers that their offers are not accepted 
	
	
	
	

	 Debrief tenderers if requested
This should be done by a member of the procurement team, with at least on other team member present (at least two council representatives to be present). 
	
	
	
	

	Store all documents
Provide a complete and accurate record of how key functions and activities were carried out, in accordance with Public Records Act 1973.

All documents to be returned to the key contract officer. 
	
	
	
	


Conflict of Interest 
Outline conflict of interest position. 

EXAMPLE

Conflict of interest has particular implications for councils, staff, Councillors, members of Special Committees and contractors/consultants. The prescriptive legislation on conflict of interest in local government requires careful consideration of this aspect of probity. The importance of this aspect of procurement cannot be over emphasised, as significant penalties and consequences are likely to follow a breach. 

In simple terms the Victorian Local Government Act (1989) provides that a staff member holding delegation(s) who is advising council or a special committee has a conflict of interest, must disclose in writing that they have a direct or indirect interest of the type specified in the Act. Many staff dealing with procurement matters are likely to hold delegations and therefore be impacted by these requirements.   

Identifying a conflict of interest  
There are two steps in the process of determining a conflict of interest: 
First, there must be a relevant direct or indirect interest, but it can also be another sort of interest, such as a special advantage to a family member or a responsibility to another organisation

Second, the direct interest must intersect or overlap with a person’s official duty. This may involve a decision to be made by a council officer who gas delegated a council power or one who is advising council. 
Staff who only prepare part of a report (even when someone else’s name  appears on the report) and staff who present verbal advice to council or a special committee are held to have a conflict of interest which they must disclose if they have a direct or indirect interest. 

Avoiding conflict of interest 
Separately, the Act provides the council staff must in the course of their employment – 

(a) act impartially

(b) act with integrity including avoiding conflicts of interest 

Disclosure  
If a tender evaluation report is to be considered by the council (or a special committee) and the staff member has a direct or indirect of the type specified in the legislation, then that staff member has a conflict of interest which must be disclosed to the Chief Executive Officer. 

A member of council who has been delegated a power, duty or function of the council and who has a conflict of interest in a matter in which they also have delegated power, duty or function, must:

1. not exercise the power or discharge the duty or function, and

2. disclose the type of interest and nature of the interest to the Chief Executive Officer in writing, as soon as he or she becomes aware of the conflict of interest in the matter.

Secondary employment arrangements   
Staff who have approved arrangements for undertaking (or are engaged in) secondary employment must have particular regards to the associated exposure to conflicting interests. 

Consultants providing advice

Contractor’s, including consultants, engaged by council as part of the procurement proess (for example, as independent members of an evaluation panel) are subject to the same rules as staff and must disclose any direct or indirect interests they have in the matter. Staff engaging contractors should ensure that the contractor is aware of the conflict of interest rules. Best practice indicates this should be formalised as part of the process of engaging contractors and consultants. 

A person engaged under a contract (i.e a contractor or consultant) to provide advice or services to the council or special committee and who has a direct or indirect interest in a matter to which the advice or report relates, must disclose the type of interest when providing the advice or report and before the advice report is considered by the council or the committee. 

Acceptance of gifts and hospitality 
Caution is also required in regard to gifts and hospitality. Staff should be familiar with and apply their council’s policy on these matters. Staff members should be particularly alert to the consequences of accepting a gift from a potential supplier which may be a crime in itself. If a gift is given in exchange for favourable consideration it may constitute a ‘secret commission’ under the Crime’s Act 1958, which is a criminal offence. 

Codes of conduct 

Whilst the Act confines conflicts of interest in respect to staff members to those holding a delegation(s) or advising council or special committee, many councils use broader definitions of conflict of interest within their Staff Code of Conduct -  See Illustration. 
Staff involved in procurement processes at a council with a broad definition of conflict of interest would be obligated to a disclose a conflict 

of interest where a conflict arises between public duty and direct/indirect interest in order to comply with the Code of Conduct. This is much more far reaching than the requirements of the Local Government Act 1989  
Evaluation panels 

Best practice is served when all participants of tender valuation panels (however formed) are required to complete a declaration of conflict of interest prior to commencing any activity in regards to a proposed procurement. Such a declaration should be addressed to the Chief Executive Officer, specifically identifying the types of conflict of interest and including provisions to declare conflicts which become apparent during a procurement process. 

All person involved in procurement should familiarise themselves with the legislative provisions in regard to conflict of interest. They should consult the various guides published by Local Government Victoria. 

Confidentiality

Councillors and council staff are already bound by confidentiality, Councillors by virtue of Section 77 of the Local Government Act and staff through their respective common law employment contracts, written contracts of employment and Staff Codes of Conduct. 

All members of a Tender Evaluation Panel or other persons with access to tender –related information are required to sign an appropriate confidentiality undertaking. 

Security of information 
Outline security actions and position.  

EXAMPLE

General 
Tender information from tenders must not b released. A lack of bidder confidence on security could deter them from bidding or reduce the detail and volume of information provided in support of bids – neither would be in the council’s interests. In particular, the procurement team is required to follow the rules below:

· Documents which contain tender-related, commercially sensitive information are to be more stored at all times in secure conditions, with access only for authorised persons. 

· Only authorised staff with a direct ‘need to know’ are to be privy to tender-related commercially sensitive information. 

· Limited numbers of copies of tender-related documentation are to be produced, and each copy should be numbered. Only non-sensitive documents are to be emailed or faxed. 

· Should any tenderer request a copy of any document, approval must be obtained from the responsible council officer prior to delivery. To ensure that no tenderer receives an advantage, all other tenderers should be advised of the availability of the document. 

· No person unless specifically named in the tender documents or authorised by the Chair of the procurement team will communicate any information contained in a tender document, or relating to any evaluation process, in whatever form, to any other person. 

· Under no circumstances will any person answer any questions or provide any information to the media in regard to a tender process without the express permission in writing by the Chair of the procurement team. 

All tender information, both paper and electronic, is to be secure at all times. 

Receiving and recording tenders

The protocol’s that council’s set for receiving, opening and recording tenders apply to all tenders received. 

Paper information
Paper information is to be kept in a secure place, which can be locked and is only accessible by procurement team members. Extra copies are not to be produced unless absolutely necessary. A movement control register is to be maintained, if documents are removed from direct control of the responsible officer.
Electronic information 
Electronic information is to be kept secure at all times. 

CD-ROM copies are t be kept locked and accessible by a key.

Any copies maintained on a PC are to be stored on the hard drive (not a network drive) and secured by a password. 

Any e-mail messages of significance, particularly messages providing information on the distribution of tender information, should be printed and kept on the tender file. 

 Completion of evaluation 
After the evaluation and contractor engagement process is complete, all hardcopy and electronic files containing commercial-in-confidence information, which need to be held on file for the public record are to be returned to the procurement’s lead officer. All other information not required for record management purposes must be destroyed. 

The destruction process is to be managed by the council’s key contract officer. 
Communication with Bidders 
Outline the strategy to communicate with bidders 
EXAMPLE

General 
Any infarction that is not general public knowledge must only be communicated to a bidder if it is communicated to all bidders. Communication of such information should be in writing and forwarded through a nominated person who prepares tender addendums for the project.

No discussion should be held with any known tenderer about a tender process, in relation to any aspect of a proposal, or the selection process, without prior approval – or at the direction of the chair of the procurement team. 

Personnel must provide consistent information if making presentations to tenderers. This information must be supplied uniformly to ensure that no tenderer receives any advantage over another tenderer. The information presented must be based upon information approved for distribution in advance, by members of the procurement team. 

No tenderer should receive, or be perceived to have received, additional information to that which is publicly available in respect of the proposed tender, unless this information is expressly released by an appropriate authority as nominated buy the procurement team. 

Tenderers are to deal direct with the personnel nominated in the tender documents in all matters in relation to any proposed tender, their proposal or its current status. 


Details of discussions with those who are actual or potential tenderers should be minuted, and copies of all correspondence should be copied to the Chair of the procurement team – even when meetings and correspondence relating to a tender are of a non specific nature. 

Should ay personnel be asked a specific question during a presentation or interview you should provide only a factual answer. You should not under any circumstance provide a personal opinion. Should you believe that the information provided in your answer is relevant to all tenderers and could be perceived as providing an unfair advantage to that tenderer advise the Chair of the procurement team immediately. 

Where inappropriate persistent inquiries or comments are made, the meeting should be terminated. A file note should be prepared detailing the conversation. A copy of this file note should be forwarded immediately to the Chair of the procurement team.

Should any tenderer request a copy of any document, approval must be obtained from the Chair of the procurement team prior to delivery. To ensure that no tenderer receives an advantage, all other tenderers should be advised of the availability of this document. 

Routine business meetings and social activities continue as usual, but the procurement team must exercise caution, and must not discuss the evaluation, selection procedures or contents of any tender. 

Where any party in an unrelated business meeting or social situation seeks to raise issues in respect of the evaluation and selection procedures or contents of any tender, the member of the procurement team, advisor or employee, should indicate that it is not appropriate to discuss such matter. Such incidents should be reported to the Chair of the procurement team. 

If a tenderer requests a meeting with the procurement team, or its advisor’s during the tenderer selection process, the matters addressed in the meeting must be clearly identified and submitted in writing to the Chair of the procurement team at least five working days prior to the meeting. 

Tenderers briefing session

Tenderers are to be provided with the opportunity to raise questions before the session to be answered during the briefing – anonymity must be respected. 

The briefing session will provide an opportunity for potential suppliers to learn more about the proposed arrangements to deicide whether to submit an offer and provide feedback on the proposed content and format of the tender. 

The briefing will also provide an opportunity for the councils to explain the purpose of the procurement, technical features, evaluation criteria, likely timetable, major milestones, contractual or administrative issues and relevant government policies. 

Staff guidelines 
Outline the staff guidelines for this procurement. 

EXAMPLE

Outside parties with whom the councils have a business relationship may contact staff (who do not have a direct involvement in the tender) as part of normal day to day relationship. It is important that staff follow the following guidelines throughout the entire process:

· No discussions should be held with any tenderer about the selection process in relation to any aspect of any public tender process or the selection process without the prior approval or at the discretion of the Chair of the procurement team. 

· No tenderer should receive or be perceived to have received additional information. 

· Tenderers should be advised to deal directly with the contact persons nominated in the tender documents are with the Chair of the procurement team in all matters in relation to the selection process, public tender process or its current status. You should refuse to enter discussions of this nature. 

· Should any tenderer request a copy of any document, he/she should be referred to the Chair of the procurement team. No documents should be provided to by staff.

· Unusual or exceptional invitation from any party with a declared interest in the project should not ne accepted. 

· Routine business meetings and social activities continue as usual, but the council’s managers and employees must exercise caution, and must not discuss the evaluation, selection procedures, or contents of any tender. 
· Where any party in an unrelated business meeting or social situation seek to raise issues with respect of the evaluation and selection procedure or contents of any tender the employee should indicate that it is not appropriate to discuss such matters. 

Record keeping  
Outline record keeping procedures and practices. 

EXAMPLE

Documentation 
Records of all contact with potential tenderers should be maintained on the tender files under the direction of the Chair of the procurement team.

These records should indicate details of all discussions with tenderers and matters such as their interest in particular businesses. 

Minutes of any meetings with potential tenderers should be retained recording the substantive issues of the discussion, with a copy provided to potential tenderers. 

These records should be continually updated throughout the process and all issues identified by parties addressed by the appropriate committee on a timely basis. 

A list of key documents which should be retained are: 

· Tender history

· Strategic planning documents

· Notice of meetings

· Probity plan

· Users contacted

· Tender briefing meeting

· Tender distribution register

· Tender received register

· Lodgement of tender list

· Conflict of interest declarations

· Evaluation summary  

· Minutes of meetings
· Non-short listed tenderers

· Shortlisted tenderers

· Unsuccessful tender notifications

· Shortlisted tender notifications 

· Successful notification(s)

· Post tender negotiation documents

· Council reports/tender acceptance report

· Agreement contract

· Proof of insurance and lodgement of security deposit.

Complaint handling process  
Describe the complaint handling procedures for the procurement.  

EXAMPLE

Privacy complaints  

If a complaint relates to how one of the council’s has collected, held, used or disclosed personal information, it should be directed to the relevant council Manager responsibile for governance. 

Whistleblowers Protection Act Disclosures 

The Whistleblowers Protection Act 2001 allows confidential disclosures of corrupt conduct, conduct involving a substantial mismanagement of public resources, or conduct involving a substantial risk to public health and safety or the environment. 

Enquires should be directed to council’s protected disclosure coordinator or one of council’s protected disclosure officer. 

Procurement Probity Plan
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One council’s Staff Code of Conduct provides:


A conflict of interest is a situation where a conflict arises between public duty and direct/indirect interest. It refers to circumstances where a staff member could be influenced, or could be reasonably perceived to influence or be influenced, by a direct or indirect interest when performing the  official functions/duties of their role. 
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